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ABSTRACT
In 1996, Congress amended to Comprehensive Environmental Response, Compensation
and Liability Act to allow federal agencies to transfer contaminated property before
remediation efforts were begun. This was a controversial decision which provided additional
options known as "early transfers" for acquiring and redeveloping contaminated property at
closing military installations.
This thesis seeks to provide insight to local redevelopment authorities deciding whether to
request or accept an early transfer. What arguments were raised for and against early
transfers? Who raised the arguments and with what evidence? How did those arguments
shape the final form of the legislation allowing early transfers? What considerations should a
local government take into account when deciding whether to request or accept an early
transfer? How can local redevelopment authorities lessen their risk involved in early
transfers? Finally, what steps might the Defense Department and Congress take to ensure
that the redevelopment of contaminated military property occurs quickly and efficiently?
At this writing, only one early transfer has been completed. It is therefore impossible to
judge the merits of the early transfer policy based on direct experience. By evaluating a
proposed early transfer as one would evaluate a private brownfields transaction, however, it
is likely that most early transfers would appear to involve a high level of risk for receivers,
local communities and states. Local redevelopment authorities can reduce their risk by
including safeguard provisions in the deed for an early transfer. The Defense Department
may help facilitate the redevelopment of contaminated military property by making the
closure and realignment process more transparent. Congress may help ensure the cleanup of
military property at closing or realigning bases by allocating sufficient funding.
Thesis Supervisor: Bernard Frieden
Title: Associate Dean, School of Architecture and Planning
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A NOTE ON PURPOSE AND BIAS
The military base closure and reuse process is a highly political one, and strong opinions are
held on a variety of related subjects by most involved. There are no unbiased researchers;
there are likely few unbiased readers. By including a brief note on my background and
purpose in writing this paper, I hope to provide an honesty to my findings.
I grew up in Virginia Beach, Virginia, which is a bedroom community to a host of military
installations. My father was in the Army Reserves, and a large percentage of the men (they
were all men) I knew were active military personnel. Through the end of high school, I
considered military duty to be simply a normative aspect of life.
Following a degree in urban studies at Cornell University, I spent three years working in the
Philippines outside the former US Subic Naval Base. Olongapo City, adjacent to the base,
had been home to a thriving sex industry, patronized largely by the US Navy. I worked at a
grassroots organization composed primarily of women who had been in prostitution to
address three major post-base issues: job creation for the women, the welfare of Amerasian
children, and the identification and remediation of US military toxic waste.
At MIT, my interest in base closure and redevelopment has continued, but with a domestic
focus. I came across the issue of the early transfer authority during the summer of 1997
while working in San Francisco. The authority was new, seemed fraught with debate, and
appeared to be taking on a major role in the property transfer process.
My bias, my passion in all this is for local communities affected by base closings. I wrote
this thesis to answer the question, "If I were in a local government, faced with deciding
whether to request or accept an early transfer, what would I want to know about the history,
pros and cons of the policy?" Given the constraints of academia, my research question is
obviously slightly different.
An examination of policy is necessarily an examination of the actions of individuals working
within institutions. Human qualities are not determined by institutional affiliation; honor,
arrogance, intelligence and greed can be found across sectors. Acknowledging this, I have
tried to write a coherent story, explaining the development of the early transfer authority and
considerations for those deciding whether to implement it. I hope this thesis proves useful
for those individuals.
C.P.
Cambridge, Massachusetts
May 1998
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CHAPTER 1 BACKGROUND
A. INTRODUCTION
For many years, Department of Defense (DOD) activities generated and stored toxic waste.
This waste contaminated the soil, water and air of nearly all DOD installations. As DOD
now closes or realigns many of its installations, pressure to remediate the contamination has
increased as a prerequisite for reuse. Cleanup1 has proven costly and time-consuming,
slowing redevelopment.
Advocates of the "early transfer authority" claim that the process provides a means by which
local communities can speed redevelopment of former military facilities, while remaining
assured that DOD will remain liable for contamination caused by DOD activity. Opponents
of the early transfer authority claim that the process will increase the risk of orphaned
contaminated sites, resulting in unfunded mandates for states and localities to cover the cost
of environmental restoration. Examining the history of CERCLA Section 120 and the
development of the early transfer authority, what evidence exists for the claims of both
sides? Given this, what considerations should a local reuse authority take into account when
deciding whether to request or accept an early transfer?
B. BASE REALIGNMENT AND CLOSURE
In the wake of the Cold War, changing national security priorities brought about dramatic
changes in the US military. DOD determined that eliminating excess capacity in the form of
unnecessary facilities would result in considerable savings. This funding could then be
applied to more pressing priorities, including "communications and other technologies,
improved operational concepts, and streamlined support functions."2
Congress enacted two separate Base Closure Acts in 1988 and 1990, which authorized
rounds of base closures to take place in the years 1988, 1991, 1993, and 1995. Bases were
named for closure or realignment (a reduction in land area occupied by the military) upon
the recommendation of an independent commission established by the 1988 and 1990 Base
Closure Acts, the Base Closure and Realignment Commission (BRAC). As a result, DOD
has closed or scheduled to close 311 bases, installations, or activities, and has realigned or
1 By convention, the term "cleanup" in the field of environmental remediation does not necessarily refer to
restoring a piece of property to its pristine condition. More often, contamination is eliminated to an exent
deemed appropriate for the proposed reuse.
2 United States Department of Defense. The Report of the Department of Defense of Base Realignment and
Closure. April 1998, p. ii.
planned to realign 112 additional bases.3 A total of 456,674 acres will leave the ownership
of DOD.4 For purposes of comparison, the area of Rhode Island is 672,980 acres. 5
TABLE 1.1 NUMBER OF INSTALLATIONS CLOSED OR REALIGNED IN
1988, 1991, 1993 AND 1995 BRAC ROUNDS
BRAC Round Closures Realignments6  Acres Leaving
DOD 7
1988 89 10 133,762
1991 35 39 89,013
1993 119 38 67,478
1995 68 25 166,421
TOTAL: 311 112 456,674
Sources: United States General Accounting Office and
Defense Environmental Restoration Program
In February 1998, DOD submitted draft legislation to Congress authorizing two more
BRAC rounds, one in 2001 and one in 2005. DOD proposes that each round be roughly
the size of the 1993 or 1995 rounds.8 What this means is not entirely clear in view of the
difference between the 1993 and 1995 rounds in land area transferred.
DOD's military strategy is summarized in its April 1998 Report to Congress on Base
Realignment and Closure. The Report stresses the importance and urgency of the BRAC
process as it calls for the two additional rounds:
DOD forces must undergo a radical, sustained transformation in order to
modernize and leverage technology to meet changing threats. Additional
BRAC rounds are an integral part of the Department's defense strategy.
They will eliminate waste and enable DOD to ensure readiness and
accelerate modernization.... The billions of dollars in savings resulting from
new BRAC rounds are required to implement these strategic changes and
ensure the ongoing superiority of US fighting forces.9
3 United States General Accounting Office. Military Base Closures: Reducing High Costs of Environmental
Cleanup Requires Difficult Choices. GAO Letter Report, September 5, 1996, GAO/NSIAD-96-
172,www.access.gpo.gov/cgi-bin/getdoc.cgi?, site visited March 15, 1998.
4 United States Department of Defense. Appendix D: Environmental Condition of BRAC Property, Fiscal
Year 1997 Defense Environmental Restoration Program Annual Report to Congress. March 31, 1998.
5 Rhode Island is 1,045 square miles or 672,980 acres. Borgna Buenner, ed., 1998 Information Please
Almanac, Information Please, LLC, Boston, 1997, p. 792.
6 "Closures" and "Realignments" from Reducing High Costs.
7 Figures for column "Acres Leaving DOD" recalculated to arrive at total area for each BRAC round.
"Appendix D: Environmental Condition of BRAC Property."
8 Report of the Department of Defense on Base Realignment and Closure. p. iv.
9 Report of the Department of Defense on Base Realignment and Closure. p. 5.
C. CONTAMINATION AT BRAC INSTALLATIONS
The extent and nature of contamination at BRAC sites, as on private properties, is
determined by activities conducted on the site, the length of time activities were conducted
and safeguards in place. For many years, DOD resisted the imposition of environmental
regulation. Thomas Baca, Deputy Assistant for the Environment under Secretary of
Defense Dick Cheney, summarized: "Installation activities were kept within the 'fence'.
DOD went about its business with little public scrutiny; sovereign immunity prevailed. We
were the Defense Department." In 1989, three DOD civilian employees were convicted on
criminal charges for illegally storing and disposing of hazardous waste in Aberdeen,
Maryland. Following this incident and the resulting congressional criticism of DOD's
environmental record, Secretary Cheney issued a memorandum to the Secretaries of the
Military departments declaring that "the Department of Defense [will] be the Federal leader
in agency compliance and protection. We must demonstrate commitment with
accountability for responding to the Nation's environmental agenda." 10 This was a dramatic
change in policy, but the effects of DOD's years of non-compliance, added to the effects of
activity before environmental regulation, resulted in considerable contamination.
Each of the installations slated for closure of realignment has or has had some level of
contamination.1 1 Eight major categories of contaminated sites are commonly found at
DOD properties: landfills and surface disposal areas, areas in which spills have occurred,
storage and distribution facilities for petroleum products, fire training and burn areas, areas
at which unexploded ordnance is present, waste treatment facilities, contaminated buildings,
and areas at which low-level radioactive wastes are present.12
Twenty-seven installations contain a total of 28 National Priority List (NPL) sites,
considered by the US Environmental Protection Agency (EPA) to be the most contaminated
hazardous waste sites in the country.13 DOD and environmental regulatory agencies
disagree over the extent of further contamination.
The Community Environmental Response Facilitation Act (CERFA), passed in 1992, allows
federal agencies to divide installations into parcels and each parcel to be considered
separately for transfer. Federal agencies identify uncontaminated parcels based on
requirements enumerated in CERFA; uncontaminated parcels are eligible for transfer. In
10 Kathleen Hicks and Stephen Daggett, "Department of Defense Environmental Programs: Background and
Issues for Congress," Congressional Research Service Report for Congress, 96-218 F, March 6, 1996.
" "Appendix D: Environmental Condition of BRAC Property."
12 Shah Choudhary, as summarized in "Minutes from January 1995 Task Force Meeting," United States
Department of Defense. Defense Environmental Restoration Task Force. Environmental Base Realignment
and Closure (BRAC) Program. January 17, 1995.
13 United States Environmental Protection Agency. "Superfund: Basic Site Query Results, Active Sites,"
site type: Federal Facility, Military Related, www.epa.gov.6706/srchdod/owa/basicgry, site visited
03/25/98; and United States Department of Defense. Defense Environmental Restoration Program. Annual
Report to Congress for Fiscal Year 1995, Appendix G,
http://131.84.1.34/envirodod/derpreport95/vol 2/appg.html, site visited 03/25/98.
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cases of installations with NPL sites, EPA officials must concur with the agency's finding.
In cases of non-NPL installations, state regulatory agencies must concur. 14
DOD has proposed that 279,151 acres at BRAC installations are uncontaminated under
CERFA. Environmental regulatory agencies have only concurred in cases of parcels
totaling 87,351 acres. 15 In conversations with state environmental regulators, the US
Government Accounting Office (GAO) found that agencies did not concur because
activities related to compliance, including asbestos removal, lead-based paint surveys, and
resolution of issues related to petroleum, were not completed. Additionally, state regulators
did not concur due to concerns about the state's liability. 16
As of February 1995, regulators had concurred that 34,499 acres were uncontaminated under
CERFA. About one-half is property which the federal government will retain and one-half
was available for transfer to non-federal entities. 17 A more recent breakdown is not
available.
For purposes of facility redevelopment, however, uncontaminated property may be of little
value. According to DOD, uncontaminated property is usually undeveloped, remotely
located, or linked to contaminated parcels and cannot be used separately. For example, at
Fort Ord about 7,000 acres identified as uncontaminated is considered unusable because the
area has no access to a usable water supply. At George Air Force, much of the property
identified as uncontaminated surrounds the runways and cannot be separated from the
flightline. 18
D. ENVIRONMENTAL FUNDING
One obvious constraint on the cleanup of contaminated military property is the availability
of sufficient funding. In Fiscal Year (FY) 1984, Congress created a dedicated funding source
for the restoration of contaminated DOD sites, the Defense Environmental Restoration
Account (DERA). Prior to FY 1991, environmental costs associated with restoration at
BRAC installations were incorporated into DERA. In FY 1991, Congress established
separate accounts for each round of BRAC closures, through which all costs, including
environmental, are financed.19 BRAC funding is authorized in five year accounts, but
allocated annually by Congress. BRAC funding is currently authorized through FY 2001.20
14 United States General Accounting Office. Military Bases: Environmental Impact at Closing Installations.
USGAO Report to Congressional Requesters, GAO/NSIAD-95-70, February 1995, p. 36.
15 "Appendix D: Environmental Condition of BRAC Property."
16 "Environmental Impact at Closing Installations," p. 37.
17 "Environmental Impact at Closing Installations," p. 38.
18 "Environmental Impact at Closing Installations," p. 38.
19 Hicks and Daggett.
20 International City/County Management Association. "Post-BRAC Funding for Cleanup." Base Closure
Reuse Bulletin. January/February 1998, http://www.icma.org/base-reuse/brl-98.htm.
Congress appropriates overall funding for BRAC based of DOD budget requests and not
specifically for environmental cleanup. In any given year, however, Congress may set a
maximum or minimum amount of the overall BRAC appropriation that may be used for
environmental purposes. Prior to FY 1996, legislation required a floor on the BRAC
environmental subaccount, requiring DOD to spend at least the amount requested in the
BRAC budget submission for environmental costs. As a result, the specified minimum
amount could not be shifted to other accounts. In FY 1996, however, Congress established
a funding ceiling, prohibiting DOD from spending more than requested in the BRAC
budget justification for environmental costs. The Secretary of Defense must notify the
Appropriations Committee if additional environmental spending is identified as necessary.21
In June 1997, Congress rescinded $134 million from BRAC accounts to fund soldiers in
Bosnia and domestic natural disaster recovery. 22 Cleanup efforts at BRAC installations were
directly affected by this recission. Cleanup efforts at Treasure
In the early years of the BRAC program, low DOD obligation rates raised concerns in
Congress. GAO analysis in 1996 showed an increased rate of obligation, though not of
expenditures. As of September 1995, DOD had obligated $2.5 billion, or 96 percent, of
BRAC environmental funding available as of that month. Two years earlier, DOD had
obligated only 50 percent of the funding available in September 1993. The gap between
obligations and expenditures had widened, however, as many projects were deferred or
planned for execution in later years. The GAO stated that, as this practice continues, there
is greater uncertainty as to when and how much of the funds will actually be spent.23
The FY 1996 and 1997 Defense Environmental Restoration Program Annual Reports to
Congress include bar graphs of the "BRAC Environmental Budget Profile" for years FY
1991 through 1999. Making use of these graphs is frustrating. The text associated with each
states that the graph shows funding allocated each year through the year of the report and
funding budgeted for years thereafter. The annual figures do not match on the two graphs,
the obvious possible difference between the budgeted and allocated amount for the current
year aside. No explanation is provided. Additionally, neither graph provides a definition for
"allocation," and no information is provided in the reports on obligation or expenditure. 24
Concerns have also been raised in Congress and elsewhere that full cleanup cost estimates
are subject to considerable uncertainty and that they have not been adequately budgeted. In
21 United States General Accounting Office. Military Base Closures: Reducing the High Costs of
Environmental Cleanup Requires Difficult Choices. Letter Report, September 5, 1996, GAO/NSAID-96-
172, http://www.access.gpo.gov/cgi-bin/getdoc ....
22Public Law 105-18 (6/12/97), "1997 Emergency Supplemental Appropriations Act for Recovery of
Natural Disasters, and for Overseas Peacekeeping Efforts, Including those in Bosnia," Section 201.
23 "Reducing High Costs."
24 United States Department of Defense. Defense Environmental Restoration Program. "Status and
Progress," Fiscal Year 1996 Defense Environmental Restoration Program Annual Report to Congress, Vol.
2, March 1997; and United States Department of Defense. Defense Environmental Restoration Program.
"Program Status and Progress," Fiscal Year 1997 Defense Environmental Restoration Program Annual
Report to Congress, March 1998.
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part, this is because the identification of the full extent of contamination at BRAC sites is
difficult and costly. As more bases have been slated for closure, additional contaminated
sites have been identified. Further, as investigative and restoration work is performed,
additional contaminated sites are discovered. At Pease Air Force Base, for example, it was
not known whether contamination existed below landfill sites until excavation was
underway.25 Also, BRAC budget estimates cover only the six year period bases are allowed
to close, while average cleanup can take much longer.
DOD cleanup estimates have increased dramatically since the beginning of the BRAC
program and, according to the GAO 26 and the Congressional Budget Office (CBO),27 are
likely to continue to increase. For example, in September 1994, DOD estimated that the
total additional cost to complete cleanup at facilities from the first three BRAC rounds
would be $3.4 billion. In September 1995, that estimate had increased to $4.7 billion. Using
available DOD data, the GAO estimated in 1996 that the total cost of cleanup would be in
excess of $11 billion. The GAO stated that this estimate was likely to be conservative,
pending more complete and accurate information.28
The GAO reported in 1996 that all indicators point to cleanups extending well into the next
century.29 It is unclear how cleanup will be funded at BRAC facilities beyond FY 2001. An
article posted by the California Economic Recovery and Environmental Restoration Project
(CAREER/PRO) on its Internet mailing list in December 1997 explored this issue. In the
article, Senator Tom Harkin (D-IA) of the Appropriations Committee submitted questions
for the record asking what the services would do, and through what accounts, to ensure
adequate budgeting for uncompleted remediation past FY 2001. The Army and Navy both
responded that they would program funds through each service's DERA account. The Air
Force responded that it had fully funded the environmental cleanup of BRAC bases using
BRAC funding through FY 2001. Funding necessary for Air Force cleanup beyond FY 2001
would additionally come through the Air Force Total Obligation Authority. The
International City/County Management Association reported in its January/February 1998
newsletter that other reports since the CAREER/PRO report have stated that the military
may have difficulty convincing Congress to authorize a jump in restoration account funding
when the BRAC accounts expire.30
25 "Reducing High Costs."
26 "Environmental Impact at Closing Installations."
27 United States Congress. House of Representatives. House National Security Subcommittee. Hearing.
March 21, 1996.
28 "Reducing High Costs."
29 "Reducing High Costs."
30 "Post-BRAC Funding for Cleanup."
E. ENVIRONMENTAL CLEANUP STANDARDS
The cleanup of closing military property is governed by both state and federal environmental
legislation. State laws vary; pertinent federal laws are as follows:
* The Comprehensive Environmental Response, Compensation, and Liability Act of
1980 (CERCLA), also known as the Superfund Law, provides the framework for the
federal government's responding to contamination problems.
* The Resource Conservation and Recovery Act of 1979 (RCRA) governs the
management and disposal of hazardous waste.
* The Federal Facilities Compliance Act amended RCRA and provided that federal
facilities could be subject to federal, state and local penalties for environmental
violations.
* The National Environmental Policy Act of 1969 (NEPA) governs the preparation of
environmental assessments and environmental impact statements. 31
The law with which this paper is concerned is CERCLA. CERCLA is the principle federal
statute governing the remediation of contaminated sites. Commonly known as the
Superfund Law, CERCLA was enacted in 1980 following public outcry over the discovery of
contamination beneath the residential neighborhood of Love Canal, Niagra Falls, New York.
In subsequent years, many states enacted their own Superfund laws which closely resemble
the federal statute. 32
The nickname for the Superfund Law comes from a trust fund which it established, financed
by industrial taxes and administered by EPA, for the cleanup of polluted sites.33 CERCLA
also established the Comprehensive Environmental Response, Compensation and Liability
Investigation of Sites (CERCLIS), a list of potentially contaminated sites. Sites found to be
especially contaminated are added to the National Priority List (NPL), eligible for Superfund
funding for cleanup. Sites listed on CERCLIS became known as "Superfund sites."
Frequently the term "Superfund site" is used as synonymous to "NPL site." 34 In this paper,
the term "NPL site" will be used.
Key elements of CERCLA include "strict, retroactive" liability and "joint and several"
liability. Retroactive liability means that parties responsible for contamination before the
1980 statute can be held liable for cleanup costs, even if their practices were legal at the time.
Joint and several liability means that any party responsible for any part of the contamination
can be held responsible for the entire cost cleanup, though the total cost can
31 "Environmental Impact at Closing Installations," pp. 12-13.
32 Silber.
* Silber.
34 pers. Comm., Johanna Hunter, Community Involvement Team Leader, EPA Region I, 04/21/98.
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be collected only once. In practice, this means that any owner of or lender for the property
can be held liable for the full cleanup cost, even though the party had nothing to do with the
contamination.35
Until the authority to grant early transfers was established in September 1996, CERCLA
Section 120 (h) required federal agencies to complete remedial cleanup efforts necessary for
the protection of human and environmental health before a transfer by deed could occur.
F. INTERPRETATION AND REFORM OF CERCLA 120 PRIOR TO THE
EARLY TRANSFER AUTHORITY
1. Need for Reform
A 1995 report by the Federal Facilities Policy Group, composed of ten agencies including
DOD, concluded that the environmental restoration process at federal facilities needed
major reform. The report stated "[t]he complex interweaving of requirements needs
statutory, regulatory, and administrative simplification and reform to permit a more rational
priority-setting according to risk, appropriate consideration of costs and benefits, and
remedial action tied to anticipated future land use."36
2. Covenant Warranting that All Remedial Action Completed: CERCLA 120 (h)
Reform
In 1986, as part of the Superfund and Reauthorization Amendments (SARA) to CERCLA,
Congress added section 120 (h), which placed requirements on deeds transferring property
from the federal government to other entities. The primary purpose was to ensure that
property contaminated by the federal government is restored by the federal government
before being transferred outside the federal government. Section 120 (h)(3) was included to
require that deeds transferring property where hazardous substances had been stored,
released or disposed of should contain a covenant warranting that:
... all remedial action necessary to protect human health and the
environment with respect to any [hazardous] substance remaining on the
property has been taken before the date of such transfer.
The considerable length of time and cost involved in the cleanup of closing military
installations created difficulties for local communities wishing to redevelop military property
in a timely manner. In October 1992, Congress passed the Community Environmental
Response Facilitation Act (CERFA), which amended section 120 (h)(3) to clarify when all
31 Silber.
36 Federal Facilities Policy Group, "Improving Federal Facilities Cleanup," Council on Environmental
Quality and Office of Management and Budget, October 1995,
http://www.epa.gov/swerffrr/doc/octscan.htm, site visited 05/03/98.
remedial action has been taken. The language added stated that all remedial action had been
taken if:
... the construction and installation of an approved remedial design has been
completed, and the remedy has been demonstrated to the Administrator to
be operating properly and successfully.
TABLE 1.2
COVENANT WARRANTING THAT ALL REMEDIAL ACTION COMPLETED:
CERCLA SECTION 120 (h) TIMELINE
1986 Section120 (h) added to CERCLA as part of SARA. Section 120 (h) requires that,
for federal property on which any hazardous substance had been stored for a year
or more, known to have been released or disposed of, deeds transferring ownership
away from the United States include a covenant warranting that all remedial action
necessary to protect human health and the environment have been taken.
1992 CERFA amends Section 120 (h) to clarify phrase "all remedial action" as the
completion of the construction and installation of an approved remedial design,
demonstrated to be operating properly and successfully. This allows contaminated
parcels to be transferred provided that an approved remedy is in place and
operating or that adequate methods to protect human health are in place.
1993 National Defense Authorization Act for Fiscal Year 1994, Section 2908, allows
"environmental conveyances," wherein a private developer would complete and
finance environmental remediation process. The developer would pay DOD an
amount equal to the difference between the fair market value of the property and
the cost of remediation if the cost of remediation was less that the fair market value.
The conveyance would be subject to CERCLA 120 (h); a transfer of deed would
take place upon completion of remediation.
1995 National Defense Authorization Act for Fiscal Year 1996, Section 2834, amends
CERCLA 120 (h) to state that transfer of contaminated property may take place by
means of a lease, including a lease longer than 55 years, does not require a covenant
warranting that all remedial action has been completed.
1996 National Defense Authorization Act for Fiscal Year 1997, Section 334, amends
CERCLA 120 (h) to state that the covenant warranting all remedial action has been
taken may be deferred, in the case of NPL sites, with the consent of the EPA
Regional Administrator and the governor, and in the case of non-NPL sites, with
the consent of the governor.
In January 1993, Congress passed the Section 2908 of the 1994 Defense Authorization Act
allowed a private entity to perform cleanup as part of consideration for purchase of property
at a BRAC installation. As of May 1996, no rule or regulation had been promulgated under
Section 2908. According to Sherri Goodman, Deputy Under Secretary of Defense for
Environmental Security, this was because Section 2908 did not provide any additional
authority to resolve conflicts between existing legislation and authority governing cleanup
and transfer of property.37 According to the National Association of Installation Developers
(NAID) in March 1997, environmental conveyances failed because of disagreements
between the services and private interests on the value of property and cleanup costs. 38
3. Liability Following a Transfer of Deed: CERCLA 120 (a) Legislative Reform and
Case Law
CERCLA Section 120 (a) contains a two waivers of sovereign immunity for federal agencies
with respect to United States property and CERCLA compliance. "Sovereign immunity" is
defined by Black's Law Dictionary as:
[A] doctrine [which] precludes litigants from asserting an otherwise
meritorious cause of action against a sovereign or party with sovereign
attributes unless sovereign consents to suit ... .39
CERCLA Section 120(a)(1) is a broad waiver of sovereign immunity that states, "Each
department ... of the United States ... shall be subject to, and comply with, this Act in the
same manner and to the same extent ... as any non-governmental entity, including
liability ... . 40
The section includes a second, more specific waiver of sovereign immunity in subsection 120
(a)(4). Under CERCLA, non-NPL sites fall under the jurisdiction of state agencies. As of
June 1996, states were allowed the power to regulate federal agencies at non-NPL sites under
the following language of Section 120 (a)(4):
State laws concerning removal and remedial action, including State laws
regarding enforcement, shall apply to removal and remedial action at facilities
owned or operated by a department, agency or instrumentality of the United
States when such facilities are not included on the National Priorities List.41
3 Defense Environmental Response Task Force, "Minutes from May 1996 Task Force Meeting,"
Environmental Base Realignment and Base Closure Program, May 8 and 9, 1996,
http://www.dtic.mil.envirodod/brac/tfmin596.html.
38 "A Dirty Property Transfer at Tooele Army Depot: Realigned Base Tests Section 334," NAID News,
March 1997, p. 9.
39Henry Campbell Black. Black's Law Dictionary. St. Paul, MN: West Publishing Co. 1979, p. 1252 .
40 Comprehensive Environmental Response Compensation and Liability Act (42 U.S.C. §9620)- Section
120.
4 Comprehensive Environmental Response Compensation and Liability Act (42 U.S.C. §9620)- Section
120.
These two waivers of sovereign immunity provide other parties, including states, localities
and private entities the legal power to sue the federal government for not complying with
CERCLA requirements. Without these waivers, other parties are left with no judicial
recourse should the federal government fail to adequately perform its obligations.
The nuances of meaning contained in Section 120 (a) are open to debate. Specifically,
questions remain as to whether the federal government's sovereign immunity remains
waived after the deed for a piece of property is transferred to a non-federal entity. This
point is important because of the "strict, retroactive" liability provisions of CERCLA and
similar state laws. If contamination caused by a federal agency is discovered past a transfer
of deed to a non-federal entity, will state regulatory agencies and EPA be allowed the
authority to require the responsible federal agency to conduct environmental restoration? If
the waiver of sovereign immunity remains intact, regulatory agencies will have this power. If
the waiver of sovereign immunity no longer holds past the transfer of deed, the federal
agency responsible for contamination will have no liability.
The 1993 National Defense Authorization Act addressed this question directly by assigning
responsibility to DOD for all contamination which it caused. DOD was required to
indemnify all future owners and users for damages resulting from DOD contamination.
Oddly, this provision is not referred to anywhere in the documents reviewed concerning the
early transfer authority.
Three federal court cases in the early 1990's addressed the question of whether the waiver of
sovereign immunity continues beyond the transfer of deed under Section 120 (a)(3). The
decisions were mixed; two judges ruled that the federal government was no longer liable for
contamination it caused once a transfer of deed had occurred; one judge ruled that the
federal government remained liable. During the debate over the merits of the early transfer
authority in 1996, a number of state attorneys general cited the Redland and Rospatch
described below as a matter of concern. A brief review of the circumstances of each case is
compelling, given the striking similarities between the Redland and Rospatch cases and easily
imagined future conditions at BRAC sites.
a. Redland Soccer Club, Inc. v. Department of the Army and Department of
Defense of the United States ofAmerica, 801 F. Supp. 1432 (M.D. Pa. 1992)
In Redland Soccer Club, Inc. v. Department of the Army, US Judge William Caldwell of the Middle
District of Pennsylvania ruled in 1992 that "the waiver of sovereign immunity [in Section
120 (a)]. . . applies to facilities currently owned or operated by the United States."42 The
court reasoned that the language of CERCLA was in present tense, "signifying that facilities
must be currently owned or operated."43
42 "Waiver of Sovereign Immunity Applies only to Current Ownership." Mealey's Litigation Reports:
Superfund. September 9, 1993.
43 "Waiver of Sovereign Immunity."
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The Army used four to five acres of a site formerly part of the Newcumberland Army Depot
as a landfill from 1917 until sometime in the 1950's. In 1976, the Army transferred
ownership of the Depot to Fairview Township. The town converted the site to a park with
soccer fields.44 The Army began environmental testing of the site in 1987, as part of the
Defense Environmental Restoration Program. Preliminary testing revealed the presence
of hazardous materials, and the Army closed the park. Further testing showed that the
park was contaminated with numerous toxic materials, including volatile organic
compounds, semi-volatile organic compounds and metals. The Army then initiated a
remediation plan.45
Redland Soccer Club, Inc., which had used the soccer fields from 1982 to 1987, brought a
suit along with others against the Department of the Army under CERCLA and the
Pennsylvania Hazardous Sites Cleanup Act. The plaintiffs argued that the United States
had waived its sovereign immunity under Section 120 (a)(4) of CERCLA. Judge
Caldwell dismissed the suit on a number of grounds, one of which was that the Army's
current involvement at the park, and thus, according to the Judge, its liability, was not
established at the trial.46
b. Rospatch Jessco Corp. v. Chrysler Corp. et al., 829 F. Supp. 224
(W.D. Mich. 1993)
Citing the Redland decision, US Judge Robert Holmes Bell of the Western District of
Michigan dismissed two state environmental law claims in 1993 for lack of subject matter
jurisdiction. Judge Holmes also based his dismissal on finding that CERCLA sovereign
immunity language applies only to currently owned or operated federal facilities. 47
Rospatch Jessco Corporation manufactured furniture at a site owned and operated by the
Air Force. The company incurred costs related to cleanup of soil and groundwater
contamination the facility and its surrounding areas; the site was not listed on the NPL.
Rospatch Jessco sued the Air Force as one of the responsible parties for response costs
and contribution under both CERCLA and the Michigan Environmental Response Act
(MERA).4 8
The federal government sought dismissal of the MERA claims, arguing that CERCLA
Section 120 (a)(4) allowed the government to be sued only for "currently owned or
operated federal facilities." 49 Rospatch claimed that Section 120 (a)(4) waived sovereign
4 "Digests of Recent Opinions." Pennsylvania Law Weekly. July 28, 1997, p. 15.
45 Redland Soccer Club, Inc. v. Department of the Army and Department of Defense of the United States of
America, Supreme Court of Pennsylvania, (548 Pa. 178; 696 A.2d 137; 1997 Pa. LEXIS 1048).
46 Brain Harris. "Citizens' Suit Against US Rejected Under CERCLA." The Legal Intelligencer.
Environmental Update Section, November 5, 1992, p. 4.
47 "Waiver of Sovereign Immunity."
48 "Waiver of Sovereign Immunity."
49 "Waiver of Sovereign Immunity."
immunity of the United States "irrespective of the current ownership or operation status
of the facility in question." 5 0
The court concurred with the Air Force, holding that, while the waiver clause was
ambiguous, when read as a whole, it "conclusively indicate[s] that state law shall apply to
facilities which are owned or operated by the United States." (Emphasis by the court.)
The court further noted that other clauses in Section 120 (a) are in present tense and that
the legislative history of CERCLA suggested that Congress did not intend the United
States to be liable for facilities it no longer owns.5 1
c. Tenaya Associates Limited Partnership v. United States Forest Service,
No. CV-F-92-5375 REC (E.D. Cal. May 18, 1993)
The California federal court in Tenaya Associates, however, found that the language of
CERCLA "unambiguously and unequivocally waives immunity in the case at bar. " 2 The
court held that the Section 120 (a)(4) waiver "is meant to include all actions brought
against the United States for harms which occur during a time when the United States
owns or operates a facility" and "those harms which occurred before the time when the
government owned or operated the facility."53
50 Honigman Miller Schwartz and Cohn. "Liability Claims Against Government Dismissed." Michigan
Environmental Compliance Update, January 1994.
51 Honigman.
52 "Waiver of Sovereign Immunity."
5 Jonathan Green, NAAG Environmental Counsel. "Evaluation of State Enforcement Options in Light of
Limits on Waiver of Sovereign Immunity at Non-NPL Sites," Military Base Closure Bulletin, National
Association of Attorneys General, September 1996.
18
TABLE 1.3
DOD LIABILITY BEYOND A TRANSFER OF DEED:
CERCLA SECTION 120 (a) TIMELINE
1992 National Defense Authorization Act for Fiscal Year 1993, Section 330 requires
DOD to indemnify future owners, lessees and lenders of BRAC installations for
contamination caused as a result of DOD activities.
1992 In Redland Soccer Club, Inc. v. Department of the Army, US Judge William Caldwell of the
Middle District of Pennsylvania rules that "the waiver of sovereign immunity [in
Section 120 (a)]... applies to facilities currently owned or operated by the
United States."
1993 In Tenaya Associates Limited Partnership v. United States Forest Service, the
Court for the Eastern District of California finds that the Section 120 (a)(4) waiver
"is meant to include all actions brought against the United States for harms which
occur during a time when the United States owns or operates a facility" and "those
harms which occurred before the time when the government owned or operated
the facility."
1993 In Rospatch Jessco Corp. v. Chrysler Corp. et al., citing the Redland decision and
finding that the CERCLA sovereign immunity language applies only to currently
owned or operated federal facilities, US Judge Robert Holmes Bell of the
Western District of Michigan dismisses two state environmental law claims for
lack of subject matter jurisdiction.
1996 The National Defense Authorization Act for Fiscal Year 1997 amends CERCLA
120 (a) to specifically include early transfer facilities. By negative implication, this
supports the decisions in Redland and Rospatch that the federal government is no
longer liable for environmental restoration once a deed transfer has occurred.
CHAPTER 2 HISTORY OF THE EARLY TRANSFER POLICY
A. DERTF DISCUSSIONS
The Defense Environmental Response Task Force (DERTF) functions as a DOD federal
advisory committee, providing findings and making recommendations related to
environmental response actions at military installations that are closed or are subject to
closure. DERTF is chaired by the Under Secretary of Defense for Environmental Security;
its current members include senior officials from the Department ofJustice, the General
Services Administration, the EPA, Army Corps of Engineers, the California EPA, the office
of the Attorney General of Texas, the Environmental and Energy Study Group, and the
Urban Land Institute.
The concept of early transfers was first introduced in an early briefing of the DERTF
Leasing Subcommittee in 1995. The Subcommittee had been looking at the problems with
property transfer encountered by local communities as they redeveloped military
installations. For reasons already discussed, one of the biggest obstacles to development was
the inability to sell property. The Subcommittee identified the provision in CERCLA 120
(h) as a bureaucratic culprit which could reasonably be deferred.54
A review of the minutes of DERTF meetings of the past two years shows that the Task
Force spent considerable time reviewing brownfields initiatives of EPA and proposed
revisions to CERCLA. DOD members of the Task Force show an interest in making the
transfer of contaminated military property more like private transfers of contaminated
property, where no provision exists requiring the original owner to complete remediation
before transfer. In the May 1996 meeting, Sherri Goodman, Under Secretary of Defense
(Environment) announced that DOD had submitted a legislative proposal, which would
amend CERCLA 120 (h) to allow the deferral of a federal warranty guaranteeing that all
remediation had been completed.
B. INTRODUCTION OF EARLY TRANSFER LANGUAGE
Language to amend CERCLA 120 (h)(3) was introduced by Senators Bob Smith (R-NH) and
John McCain (R-AZ) during the Armed Services Committee consideration of S. 1745, the
Senate bill for the National Defense Authorization Act for Fiscal Year 1997. According to
Smith the language was "developed with the assistance of the Department of Defense [and]
was cleared as official administration policy by the Office of Management and Budget."55
The language was incorporated into the Senate version of the National Defense
Authorization bill (S. 1745) as Section 346; S. 1745 was submitted to the Senate by the
54 pers. comm. Terry Yonkers, US Air Force, formerly Chair of the DERTF Subcommittee on Leasing
(1994-5). May 11, 1998.
* Congressional Record. 105th Cong., 2nd sess., June 28, 1996; p. S7241
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Committee on Armed Services on May 13, 1996.56 The language included several technical
changes, one of which renumbered subsection (B) as subsection (A)(ii). More importantly,
Section 346 added a subsection C. Subsection C allowed the warranty guaranteeing the
completion of all cleanup to be deferred at a property transfer. The full text of subsection C
follows:
(C) Deferral: The Administrator (in the case of real property at a Federal
facility that is listed on the National Priorities List) or the Governor of the
State in which the facility is located (in the case of real property at a Federal
facility not listed on the National Priorities List) may defer the requirement
of subparagraph (A)(ii) with respect to the property if the
Administrator or the Governor, as the case may be, determines that--
(i) the property is suitable for transfer; and
(ii) the contract of sale or other agreement governing the transfer
between the United States and the transferee of the property contains
assurances that all appropriate remedial action will be taken with
respect to any releases or threatened releases at or from the property
that occurred or existed prior to the transfer.57
The Armed Services Committee report to accompany S. 1745 (Senate Report 104-267)
outlines its rationale for the inclusion of Section 346. The report provides two reasons: the
need to expedite the reuse of closing defense sites and the discrepancy between private
transfers of contaminated property and transfers of contaminated property from the federal
government to other entities.
The report first alludes to language incorporated into Section 120 (h)(3) as an amendment
prescribed by CERFA in 1992. This language states that "all remedial action [necessary to
protect human health and the environment] ...has been taken if the construction and
installation of an approved remedial design has been completed, and the remedy has been
demonstrated to the Administrator to be operating properly and successfully." 58 The
Armed Services Committee report objects that, "It may take several years to successfully
construct, install, and demonstrate the operation of a remedial action. The current law
serves to delay transfer of Department of Defense...installations designated for closure,
further exacerbating problems associated with economic reuse."5 9
Secondly, the report points out that "transfers of federal facilities are treated differently from
those in the private sector, where contaminated property is transferred subject to a purchase
agreement that identifies the remedial liabilities of the parties. The administration has
56 Congressional Record. 105th Cong., 2nd sess., May 13, 1996; p. S4972.
5 Congressional Record. 105th Cong., 2nd sess., June 18, 1996, p. S6314.
" 42USC9620, "Comprehensive Environmental Response Compensation, and Liability Act- Section 120:
Federal Facilities."
59 United States Congress. Senate. Committee on Armed Services. National Defense Authorization Act for
Fiscal Year 1997 Report (to accompany S. 1745). May 13, 1996.
submitted a legislative proposal that would eliminate the disparate treatment of public sector
transfers of contaminated property."60
The Committee continues to recommend the amendment of section 120 (h)(3) with Section
346 to facilitate the rapid reuse of contaminated federal property using agreements similar to
those used in the private sector, with additional regulatory agency participation. 61
C. DEBATE OVER PROPOSAL TO ALLOW EARLY TRANSFERS
The Senate debated Section 346 of S. 1745 on June 28. Between May 13 and June 28,
various parties involved in military base redevelopment expressed their opinions regarding
the provisions in Section 346.
1. Objections of State Attorneys General
Attorneys General of California, Colorado, Michigan, Minnesota, New Mexico, Texas,
and Washington wrote to express their opposition to Section 346. Additionally, the
National Association of Attorneys General passed a resolution opposing Section 346,
which it submitted to Congress. All of the attorneys general who wrote expressed concern
that the language of section 346 increased the risk that contamination at former federal
facilities would not be remediated. Further, all stated they believed Section 346 weakened
existing protections provided states and local communities in CERCLA 120 subsections
(a)(4) and (h)(3).
a. Sovereign Immunity and State Regulatory Agencies' Enforcement Power
The Attorneys General of California, Colorado and Washington, raised concerns that the
early transfer policy could create situations wherein states would be unable to enforce
environmental laws governing cleanup of former federal sites. Citing the Redland and
Rospatch decisions, they pointed out that, in jurisdictions where those decisions are
followed, states would be unable to compel DOD to return in to complete cleanup for any
reason. This was of particular concern in cases where a third party would agree to complete
the cleanup of an early transfer site. If the third party was unable to finish the job, the state
would have no legal recourse to force the federal government to do so.
* Committee on Armed Services Report.
61 Committee on Armed Services Report.
22
b. State and Local Agencies Pressured to Indemnify Federal Government
In a June 13, 1996, letter to Senator Carl Levin, Michigan State Attorney General
Frank Kelley wrote:
In many instances, the initial transferee of federal facilities may be a state or
local government which accepts title in order to convey to a private party for
economic development. Forcing the state or local agency to make a choice
between accepting the land and the liability of the United States, or losing the
chance for economic redevelopment of the site by declining such liability, is
unfair and contrary to the intent of section 120 (h)(3). Yet this is precisely
the choice that will be presented in many instances, and I fear that the acute
need for redevelopment and the ability to pass the liability on to the private
developer will force state and local agencies to absolve the United States of
liability for the harm it has caused, even though the private developer's
promise to accept the liability is often of little or no value. In such cases, the
environmental liability of the United States will be unfairly passed to state
and local governments. 62
c. Privatization Argument is Illogical
In June 1996, the National Association of Attorneys General passed a resolution stating that
DOD's claim that it should be treated like a private party was illogical because the federal
government cannot be forced to spend money as a private party can be forced. A draft of
the resolution reads:
... DOD's argument that it be should be treated as a private party makes
little sense. Private companies cannot relieve themselves of their obligation
to pay or a cleanup by refusing to put money into their bank accounts unless
they are willing to go into bankruptcy. On the other hand, the federal
government can (and has) rid itself of its obligations by simply refusing to
appropriate adequate funding for its legal obligations. 63
d. Provision Requiring Governor's Approval may be Unconstitutional
The National Association of Attorneys General resolution also stated concerns that the
proposed amendment may result in challenges to its constitutionality. This concern was
based on precedent set by the passage and signing into law of CERFA, which requires that
identification of contaminated property is not considered complete until concurrence is
obtained from the state in the case of a non-NPL site or the Administrator of EPA if the site
is on the NPL. Upon signing CERFA into law, then-President Bush expressed concern that
the requirement to obtain concurrence from state officials violated the Appointments clause
62 Frank Kelley, Attorney General of Michigan. Letter to Senator Carl Levin. June 13, 1996.
63 Samuel Goodhope, Special Assistant Attorney General of Texas. Memorandum to Jorge Vega. "NAAG
Resolution Regarding Amendment of CERCLA § 120 (h)(3)." May 24, 1996.
of the United States Constitution. U.S. Const. Art. II, Sect. 2. cl. 2.64 The Appointments
Clause specifies the procedure by which officers of the United States are appointed:
. . . [the president] shall nominate, and by and with the advice and consent of
the senate, shall appoint. ... all ... officers of the United States .... But the
Congress may by law vest the appointment of such inferior officers, as they
think proper, in the president alone, in the courts of law, or in the heads of
departments.65
Bush's concern was that CERFA granted federal executive power to a person not appointed
according to the process in the Appointments clause. Accordingly, he instructed all agencies
affected to consider a failure to obtain state concurrence as a statement of the states official's
opinion on the matter and not to bar a transfer. The NAAG resolution states:
While the states obviously do not or should not mind being given further
power ... this purported power is illusory at best. The first time a governor
refuses to accede to a federal agency's request for relief from the Section 120
(h)(3) covenant requirement, both the DOD and the Department of Justice
may take the "sour grapes" position that such approval power was beyond
the power of the state, anyway. . . and that apparently what Congress really
meant was that DOD could defer the covenant on its own and that state
approval is merely "advisory."66
2. Local Governments
As reported by the International City/County Management Association, local governments
in communities with base closings or realignments had mixed views on the subject. For that
reason, ICMA did not take a position on the policy.
3. Governors
Senator Bob Smith, who along with Senator McCain proposed the legislative language
allowing early transfers, stated on the floor of the Senate that he had been contacted by a
number of states who supported the measure. The author was unable to discover from
Smith's office how many or which states supported him or why.
4. Interest Groups
The Center for Public Environmental Oversight, based in San Francisco, serves as a
clearinghouse on environmental issues at closing bases through an Internet listserve and its
* Goodhope.
65 Constitution of the United States. Article II, Section 2, clause 2.
66 Goodhope.
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newsletter, Citizen's Report on Military and the Environment. Lenny Siegel, Executive
Director, opposed the early transfer proposal in a June article:
In my opinion, the weakening of the prohibition on the transfer would
weaken the bargaining position of communities that want full, rapid cleanup.
It might still be possible to convince EPA or state officials that transfer
before cleanup is unsuitable, but it will be difficult. In the short run,
sweeping contamination under the rug may lead to more rapid reuse, but
contamination may re-emerge later and undermine health, environmental
protection and the new uses. It's better to do it right the first time. That is,
follow the current law and put all remedies in place before permitting the
transfer of contaminated federal property.67
5. EPA
ICMA reported that EPA had opposed the original text of the amendment to Section 120
(h) and that it worked with Senator Smith's office and DOD to revise the text. An amended
version that EPA supported was introduced in the Senate by Senator Smith on August 1.
The author was unable to speak with staff members at EPA directly involved in the matter,
but the changes to the language are discussed in the next section.
D. CONGRESSIONAL DEBATE AND AMENDMENTS
On July 18, 1996, Senator Smith proposed to amend the language allowing early transfers in
Section 346 of S. 1745. The changes addressed some, but not all, of the concerns raised by
those who objected the provision. Both EPA and DOD supported Smith's amended
version of the language. The amendment was approved by the Senate on July 18 and
incorporated into the conference bill that was approved by both the House and the Senate.
1. Public Participation
As a condition for approval by the EPA Administrator or the governor, the amendment
requires that an announcement of the early transfer followed by a 30 day public comment
period take place:
... the Federal agency requesting deferral [must have] provided notice, by
publication in a newspaper of general circulation in the vicinity of the
property, of the proposed transfer and of the opportunity for the public to
submit, within a period of not less than 30 days after the date of notice,
written comments on the suitability of the property for transfer.
67 Lenny Siegel. "Dirty Transfer Proposal," Citizens' Report on Military and the Environment, June 1996,
p. 2.
2. Deed Provisions
The amendment further requires that a deed for an early transfer contain assurances that:
1. provide for any necessary restrictions to ensure the protection of human
health and the environment;
2. provide that there will be restrictions on use necessary to ensure required
remedial investigations, remedial actions, and oversight activities will not be
disrupted;
3. provide that all appropriate remedial action will be taken and identify the
schedules for investigation and completion of all necessary remedial action;
and
4. provide that the Federal agency responsible for the property subject to
transfer will submit a budget request to the Director of the Office of
Management and Budget that adequately addresses schedules, subject to
congressional authorizations and appropriations.
3. Warranty of Completion of Cleanup
The revised language goes on to explicitly require that the federal government include a
warranty that cleanup has been completed in the deed when, in fact, cleanup is complete.
4. Explicit Waiver of Sovereign Immunity
Smith's amendment also added language to specifically include early transfers under the
waiver of sovereign immunity with regard to state law in Section 120 (a)(3). The amended
language appears in boldface below:
State laws concerning removal and remedial action, including State laws
regarding enforcement, shall apply to removal and remedial action at facilities
owned or operated ... by the United States or facilities that are the
subject of a deferral under subsection (h)(3)(C) when such facilities are
not included on the National Priorities List. 68
During the floor debates in the Senate on July 18 and in the House on August 1, no Senator
or Representative spoke directly in favor of the early transfer provision except Smith.
During the Senate debate on July 18, Michigan Senator Carl Levin opposed the language to
allow early transfer. Levin based his objections on the letter written to him by Michigan
Attorney General Frank Kelley, which Levin read before the Senate. In a brief exchange
with Senators Smith and Thurmond on the subject, Senator Thurmond simply stated that
68 42USC9620, Section 120.
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the amendments to CERCLA with the early transfer language would not alter the liability of
the federal government.
During the debate in the House on the National Defense Authorization conference bill,
Michigan Representative John Dingell of Michigan was the only congressman to address the
issue of early transfers at all. Citing the letters written by Attorneys General of seven states
and the NAAG resolution, Dingell opposed the provision. Dingell also pointed out that the
provision had not been subject to hearings or examination by the authorizing committees.
In spite of the objections raised by the senator and congressman from Michigan, the early
transfer language was approved as Section 334 of the National Defense Authorization Act
for Fiscal Year 1997. President Clinton signed the bill into law on September 18, 1997. In
his signing statement, he made no mention of the early transfer authority.
E. POLICY DEVELOPMENT AND IMPLEMENTATION
Following the passage of the early transfer authority, many questions remained as to its
implementation. The Under Secretary of Defense for Environment, Sherri Goodman,
issued a statement authorizing each of the military services to implement the early transfer
authority on a case-by-case basis in consultation with her office. Preparation began on two
guidance documents for the implementation of the early transfer authority, one for bases
with NPL sites and one for bases without. A multi-agency task force, led by EPA, prepared
the guidance for bases with NPL sites. At this writing, the guidance is under review for
approval. The Department of Defense prepared the guidance for bases with no NPL sites.
DOD released this guidance at the end of thewriting period for this thesis.
Two main scenarios are proposed for carrying out the early transfer authority. In the first
scenario, the responsibility for managing the cleanup of a contaminated site would remain
with DOD. In the second scenario, a third party would assume responsibility for cleanup.69
On July 25, 1997, the Under Secretary of Defense for Acquisition and Technology issued the
DOD Policy on Responsibility for Additional Cleanup After Transfer of Real Property. The
policy states that DOD will return to conduct remediation at sites where new contamination,
caused by DOD action, is discovered. It will not return for additional cleanup activity if the
use proposed for the site changes to require more stringent environmental standards. 70
Whether the waiver of sovereign immunity would extend beyond an early transfer has not
yet specifically been addressed by the courts. According to Vicky Peters, the Senior
Assistant Attorney General for Colorado, the sovereign immunity waiver in CERCLA
69 pers. comm., Shah Choudhury, Program Analyst, Office of the Deputy Under Secretary of Defense for
Environmental Security, February 20, 1998.
70 United States Department of Defense. DOD Policy on Responsibility for Additional Environmental
Cleanup After Transfer of Real Property (25 July 1997). http://emissary.acq.osd.mil/bccr/brim.ns...., site
visited 03/15/98.
Section 120 remains weak. Waivers of sovereign immunity are extremely difficult to draft,
and, at one level, Section 120 simply does not contain enough words. In order to be
effective, waivers of sovereign immunity need "a lot of words." As is, any court is likely to
rule in favor of the federal government.71
70 pers. comm., Vicky Peters, Senior Assistant Attorney General of Colorado. February 20, 1998.
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CHAPTER 3 CASE STUDY: GRISSOM AIR FORCE BASE
An examination of arguments for and against legal text can only go so far in gaining an
understanding of what a law might look like in practice. It is equally, if not more helpful to
examine the experience of others as they have implemented the law. As of the beginning of
the research period for this paper, only one early transfer had been completed, in July 1997
at Grissom Air Force in the rural city of Peru, Indiana. Based on a review of pertinent
documents and reports and telephone interviews with those involved, this chapter
reconstructs a history of that transfer.
A. BACKGROUND
Grissom Air Force Base is located 78 miles north of Indianapolis, in Miami County, Indiana.
Grissom was slated to be realigned as part of the second BRAC round, in July 1991. The
installation became Grissom Air Reserve Base on schedule, in September 1994, consolidated
from 3,181 acres to 1,100 acres.72
Grissom opened as a Navy air base in 1942 and served as a strategic refueling center for KC-
135 tankers. In 1991, the economic impact of the base on the surrounding community was
estimated to be $160 million annually.73 The realignment resulted in a loss of an estimated
$105 million annually,74 including the elimination of 2,497 military positions. 75 In Peru, a
city of 12,000, about 1,300 additional indirect jobs were affected, including service industries,
teachers, and civilian base jobs. 76
Grissom Redevelopment Authority (GRA) was formed in March 1992,77 and is financed by
grants from the Office of Economic Conversion (OEA), the State of Indiana, and local
communities. The installation formed a Restoration Advisory Board in 1995.78
The Community Reuse Plan was completed in April 1993, and called for a redevelopment
mix of aviation, office, industrial, commercial, and warehouse uses. The State of Indiana
declared all of the surplus base property an enterprise zone.79 In fiscal year 1995, the Air
Force proposed one acre as uncontaminated under CERFA, on which the Indiana
" Rob Schnieder. "Grissom poised for takeoff on next chapter in history." The Indianapolis Star.
September 29, 1994. p. B03.
7 Schnieder, p. B03.
7 pers. comm., Jim Tidd, Deputy Director, Grissom Redevelopment Authority, April 1, 1998.
75 Department of Defense. Office of Economic Adjustment Fact Sheet. "Grissom Air Force Base,"
September 3, 1997.
76 Tidd
7" Grissom Aeroplex page, site visited 03/15/98.
78 OEA Fact Sheet.
79 OEA Fact Sheet.
Department of Environmental Management concurred in 1996.80 The base contains no
NPL sites. 81
B. NEED FOR A RAPID TRANSFER IDENTIFIED
In early 1996, Grissom Redevelopment Authority filed an application with the State of
Indiana to become the site for a proposed medium-security state prison. The prison would
be a 1,000 bed, $82 million project, resulting in temporary construction jobs and 500
permanent jobs with state benefits. 82 (Figure 4.1)
The decision to file the application involved considerable public participation. 83 The public
hearing held to discuss the prison drew 3,400 to 3,500 people, a large turnout for a small
city.84 In March 1996, following a very competitive process among Indiana cities, the
Indiana Department of Corrections chose the 201 acre site at Grissom. The State would be
able to acquire the site at no cost as a public benefit conveyance.
Once Grissom had been selected, timing became critical. The Air Force had planned to
lease the land in furtherance of conveyance, which is standard operating procedure when
land cannot be transferred due to environmental concerns. In order to secure a low bond
rate, though, the State needed to own the site, and it needed the deed by July 1, 1997. If the
State was unable to secure the deed by that time, it would relocate the site for the prison.85
At the time, the Air Force had completed only the first stage of the remediation process
prescribed in CERCLA for the site, a survey of records documenting past activity. Until that
point the Air Force had been focusing its environmental restoration efforts on other areas
which seemed to be of greater interest to the GRA. The Air Force knew the prison site may
contain contamination and knew which types of contamination to look for. A small firing
range had been in operation until the installation realigned, and a munitions burn burial pit
was used to dispose of exploded ordnance until 1979. Under CERCLA 120 (h), it was
impossible to transfer the deed until investigation and remediation were complete, which
would be long past the State's deadline. 86
80 OEA Fact Sheet.
81 Basic Site Query Search Results: Active Sites, USEPA Superfund web page, search conducted
March 25, 1998, http://www.epa.gov.6706/srchdcd/owa/basicqry.
82 Tidd.
83 Tidd.
84 pers. comm., Chris Smith, Grissom Air Force Base Transition Coordinator, March 13, 1998.
85 Tidd.
86 pers. comm., Marlene Seneca, BRAC Environmental Coordinator. March 29, 1998.
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C. EARLY TRANSFER PROCESS
Chris Smith, the Base Transition Coordinator, provided a letter to the State during the first
half of 1996, describing the early transfer authority, which was then working its way through
Congress. According to Smith, the State became enamored of the idea, and decided it was
the only way to go. 87 Governor Frank O'Bannon was particularly enthusiastic. He said of
the prospect of an early transfer: "The result will be hundreds of good, new jobs. At the
same time the State of Indiana will be able to meet a pressing public-safety need as well as its
environmental concerns for this property." 88
As required by CERCLA Section 120 (h)(C)(ii), a deed for an early transfer must include any
necessary restrictions to ensure protection of human health and the environment. To
accomplish this, a risk evaluation needed to be developed for the site. No testing had yet
been conducted, and the Air Force had no quantitative data on what contaminants existed.89
According to Marlene Seneca, the Base Environmental Coordinator, the Air Force was
under pressure from the State of Indiana to develop an evaluation quickly so the property
could be transferred. The Grissom BRAC Cleanup Team drilled 14 monitoring wells along
the site's perimeter to test groundwater in a shallow aquifer. Initial results were received in
May, indicating levels of heavy metals which exceeded Maximum Contaminant Levels
specified by the Clean Water Drinking Act. Due to local groundwater conditions and
mandated testing procedures, however, it was not clear whether the samples exceeded local
heavy metal background levels. Additional testing was required to develop a more complete
analysis of the groundwater. Still no testing had been conducted to determine the nature
and extent of soil contamination.90
The initial monitoring well results were considered by the State to be a sufficient basis for a
groundwater risk assessment, and the Indiana Department of Corrections requested an early
transfer. At the time, neither DOD nor the EPA had completed a guidance document for
implementing the early transfer authority. As a result, the parties involved developed a
process for themselves. The deed for the parcel was to pass directly from the Air Force to
the State of Indiana. Grissom Redevelopment Authority was involved as a facilitator, there
to keep the ball rolling.91
In contrast to the decision to apply to for the prison, the decision to transfer the prison
parcel before remediation involved little public participation. In accordance with CERCLA
Section 120 (h)(C)(i)(III), notice was provided in local newspapers of the early transfer
proposal, followed by a 30 day public comment period. According to Jim Tidd, Deputy
87 Smith.
88 Shirley Curry. "Indiana, Air Force: base conversion history at Grissom." Conversion Connection. Air
Force Base Conversion Agency. July-September 1997, p. 3.
89 Seneca.
90 Seneca.
91 Tidd.
Director for Grissom Redevelopment Authority, there was no public resistance to the
transfer.92
Weekly telephone conference calls involving of all of the parties in the transfer process were
held to "identify show stoppers and then keep them from becoming show stoppers." 93
Participating agencies included Grissom Redevelopment Authority, the BRAC transition
team, the Air Force Base Conversion Agency, the US EPA, the Indiana Department of
Environmental Management, the Indiana Department of Corrections, and the Governor's
office. Each call took about an hour to an hour and a half, and some were followed by
clarifying faxes.94
As Grissom does not contain any NPL sites, the Indiana Department of Environmental
Management (DEM) is the lead regulatory agency for all environmental restoration activities.
The DEM conducted an evaluation to determine risk to prison construction workers from
unexploded ordnance.95
The Air Force agreed to include restrictions in the deed to prohibit the use of groundwater
for drinking. The site is supplied with treated drinking water, so this did not pose a problem.
The Air Force also agreed to clear the proposed construction area of unexploded ordnance
and to fence off the munitions burn burial area until investigation and remediation were
complete.96
The Air Force Base Conversion Agency and the Army Corps of Engineers were to manage
the investigation and cleanup. Detailed schedules for investigation were developed based on
a worst case scenario. Since contamination at the site had not been fully characterized, it
was impossible to develop detailed schedules for remediation. As required by CERCLA
Section 120 (h)(C)(ii)(IV), the Air Force submitted a detailed budget request to the Office of
Budget and Management for the full cost of investigation and remediation based on a worst
case scenario. As funding for DOD environmental restoration is appropriated annually by
Congress, the Air Force could not guarantee that adequate funding would be available to fill
the request.97 As required by CERCLA Section 120 (h)(C)(ii)(II), the State guaranteed
access to the Air Force to complete investigation and remediation. Negotiations completed,
the early transfer took place 60 days after the parties agreed to go through the process. 98
92 Tidd.
9' Tidd.
94 pers. comm., Teresa Yarber, Air Force Base Conversion Agency, April 14, 1998.
95 Seneca.
96 Seneca.
97 Yarber.
98 Tidd.
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D. CURRENT STATUS
At present, testing of the groundwater continues. The true risk to human health is still
unknown, although everyone involved believes the risk is minimal. Remediation plans have
not yet been developed, as characterization is still incomplete.
The area for the prison was cleared of unexploded ordnance before construction began in
August 1997; the prison is scheduled to open in August 1998. Investigation of the
munitions burn area is underway, and remediation is scheduled to be complete by June
1999.99
The State as decided to build a second phase of the prison beginning in June 1999. When
the second phase is complete, the facility will house 3,400 inmates and provide 1,200
permanent state jobs.100
E. REFLECTIONS OF PARTICIPANTS
Almost everyone interviewed involved in the Grissom early transfer process was pleased
with both the process and the results. Governor O'Bannon stated, "When the military pulls
out of an installation, it's always a blow to the area's economy. But the Air Force worked
quickly and responsively with state and local officials to help us turn an economic lemon
into lemonade."101
While the Grissom case was the first use of the early transfer authority, everyone interviewed
said that the transfer was not given extraordinary treatment. Everyone knew the case was
being watched carefully as a precedent, but no one suggested that, for that reason, people
from "the ozone layer of the Air Force" should be directly involved. It was a historic
property transaction, but it was a property transaction.102
1. Strengths
All participants interviewed agreed that the transfer was relatively easy because, first, all
parties involved wanted it to succeed quickly and, second, because the contamination
involved seemed relatively minor.
Most mentioned that the governor's role was very important in concluding the transfer
quickly. The governor both strongly supported the transfer and had a close relationship with
the purchaser, the Department of Corrections. Rich Myers, an attorney with the Air Force
Base Conversion Agency, called the Grissom prison a "very hot state project." He said that
99 Seneca.
'o Tidd.
101 Curry, p. 3.
102 Smith.
the governor was basically waiting for the Air Force to deliver the papers to his desk saying
the property could be transferred. 103
Most participants also mentioned that the weekly conference calls were a very important part
of the process. They involved a cast of thousands, but usually all business was taken care of
there.
Myers stated that one helpful aspect of the Grissom case was that, as the base did not
contain any NPL sites, the State environmental agency was the lead regulatory agency.
Myers said that state environmental agencies are generally more flexible that the EPA. At
Grissom, despite the fact that investigation had not been completed, the Air Force was able
to work out an agreement with the Indiana Department of Environmental Management.
Myers commented that the procedures for environmental restoration are not written in
stone. In fact, there is a lot of room for negotiation. 104
2. Areas for Improvement
Tidd thought that if anything could have been improved, it would have been that the site
was cleaned up long ago. Tidd is retired from the Air Force and was stationed at Grissom
from 1988 to 1994. He pointed out that the last time the munitions burn burial pit was used
was 1979. When the base was listed for closure in 1991, steps should have been taken then
to complete investigation and remediation. If they had been, an early transfer probably
would not have been necessary.105
3. Questions of Liability
According to Myers, the law is clear. The Air Force has perpetual liability for contamination
it caused. The Air Force would contest liability of any additional contamination, caused by
future users of the property. With regard to undiscovered contamination, the Air Force
remains a potentially liable party now and into the future.106
Tidd pointed out that Grissom Redevelopment Authority has no liability where the early
transfer to the State is concerned. Since the transfer was directly from the Air Force to the
State, the Redevelopment Authority is not in the chain of ownership and is not a potentially
responsible party under CERCLA.107
The author was unable to reach to the lead counsel for the State in this case, Glenn
Lawrence, for comment.
In all, the early transfer at Grissom seems to be a success, due to the remarkable cooperation
among the parties involved and the light nature of contamination present. Dale Jackson,
103 pers. comm., Rich Myers, Air Force Base Conversion Agency Attorney. April 14, 1998.
104 Myers.
0 5 Tidd.
106Myers.
107Tidd.
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project team leader for the Air Force Base Conversion Agency, said, "One of the keys to
success was the synergy between all the stakeholders who were committed to making this
work. This was a total team effort, with everybody pulling together. Otherwise it couldn't
have been done." 108
108 Curry, p. 3.
CHAPTER 4 FINDINGS AND RECOMENDATIONS
In a policy statement issued in April 1998, DOD announced that it would make use of the
early transfer authority "to the maximum extent possible." If Base Transition Coordinators
take this policy to heart, Local Redevelopment Authorities around the country will likely be
asked to consider taking early transfers. How should LRA's evaluate the early transfer
option? What steps should DOD, the military services, and Congress take to help make
early transfers a successful method of redeveloping contaminated military property?
A. LESSONS LEARNED FROM BROWNFIELDS INITITIATIVES
One of DOD's principal arguments for the passage of the early transfer authority was that
transfer of contaminated federal property should be treated like transactions of
contaminated property, or "brownfields," in the private sector. Much energy has been
dedicated during the last few years toward creating incentives and processes for the
successful redevelopment of brownfields. From these efforts, a considerable body of
learning has been developed around principles and methods for successful brownfield
redevelopment. Since early transfers are essentially brownfields transactions, a cursory
examination of principles in brownfields redevelopment policy is appropriate.
EPA defines "brownfields" as "abandoned, idled, or under-used industrial and commercial
facilities where expansion or redevelopment is complicated by real or perceived
contamination." 109 Richard Morrison, Senior Vice President of Bank of America, divides
brownfields into three helpful categories based on the ratio of cleanup cost to post-cleanup
market value. The first category is one where the brownfield has very little contamination
and that which exists need not stand in the way of development. The second category is one
where a property can be acquired, cleaned up, and sold at a profit. Brownfields in both the
first and second categories potentially can be left to the market for cleanup and
redevelopment. The third category is one where the value of the land after cleanup costs is
low or negative. Such a transaction is not attractive to the market and requires a
collaborative approach from regulators, present and past owners, and the community for
success. 110
Numerous initiatives have been launched in the past few years by all levels of government
and private and non-profit sectors to remove barriers to brownfields redevelopment.
Initiatives vary widely in scope and activity, but most seek to address two crucial goals: 1)
diminish or quantify the risks involved in cleanup and redevelopment and 2) promote
collaboration among all parties involved.
10 United States Environmental Protection Agency. "Brownfields National Partnership Action Agenda,"
http://www.epa.gov/brownfields, site visited April 18, 1998.
110 Richard Morrison, Senior Vice President, Bank of America. "Brownfields Redevelopment." Speech
delivered 03/15/96, UC Berkeley Extension Environmental Leadership Roundtable, Bank of America
Environment page, http://www.bankamerica.com/community/env p9.html, site visited April 19, 1998.
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The Environmental Bankers' Association outlines three inter-related types of risk involved
with brownfields projects: business risk, technical risk, and legal risk. Technical risk is the
risk associated with the uncertainty of the physical characteristics of the property. Business
risk involves the developer's ability to repay a loan and, for purposes of this paper, the
economic viability of the project. Legal risk is the risk of being held liable for unforeseen
cleanup costs.111
Cleanup liability insurance products may also help facilitate the redevelopment of
brownfields by containing the developer's financial risk. Evan Henry and Randy Muller,
both Vice Presidents in Environmental Services for Bank of America, suggest two variations
with promising applications to brownfields. The first type, "post-remediation" policies,
ensure that any additional costs after remediation is complete will be covered by the
insurance company. Open-ended liability is thus transferred to the deep pockets of the
insurance company. The second type of policy is a "stop loss" coverage which pays for
cleanup cost overruns beyond a pre-determined amount. When affordable, such a policy
would provide increased certainty with regard to the borrower's liabilities, adding to the
comfort level of the lender. Unfortunately, the environmental investigation requirements of
the insurance company often exceed those of the lender.112
Given the complexity of brownfields redevelopment, deliberate efforts to include all affected
parties in the decision-making process is crucial to a project's success. Participants in the
Brownfields Working Group of Sustainable Conservation and KPMG Peat Marwick in San
Francisco emphasized that regardless of insurance or risk based land use successful
redevelopments of brownfields occurred when real collaboration existed among all affected
parties, including the local community, city government, regulatory agencies, owners,
developers, insurers, remediators, and end users.113
In particular, it is important to include community involvement in brownfields
redevelopment.114 At Tufts University workshop, Vernice Miller, of the Natural Resources
Defense Council in New York City, pointed out:
Many people come to the table thinking strictly about real estate
development. The community is thinking about revitalization. We need
people from different backgrounds to come together. This is not about a
confrontation, but about making something happen based on a community's
vision.115
" Environmental Bankers Association. "Brownfields Background and Summary." Bank of America
Environment page, http://www.bankamerica.com/community/env p9.html, site visited April 19, 1998.112 Evan C. Henry and Randy A. Muller, "Private Sector Financing Considerations for Brownfields." Bank
of America Environment page, http://www.bankamerica.com/community/env p9.html, site visited 04/19/98.
113 "Brownfields Working Group: San Francisco, CA, Summary of Discussion." Bank of America
Environment page, http://www.bankamerica.com/community/env p9.html, site visited April 19, 1998.114 Morrison, "Brownfields Working Group," "Brownfields Pilots."
115 "Brownfields for Beginners." "Vacant Lots to Common Ground" Conference Proceedings, Lincoln
Filene Center page, http://ase.tufts.edu/lfc, site visited April 21, 1998.
Ned Abelson, a private developer with Goulston and Storrs in Boston, responded, "From
the developer's perspective, if you don't engage the community you'll get slammed. You
need to do it before the plan is in place." 1 6
B. RECOMMENDATIONS TO LRA's
1. Early Transfers as Real Estate Transactions
Ultimately, an early transfer is a simply a real estate transaction of contaminated property.
That understood, LRA's might evaluate the possible risks and benefits of an early transfer as
they would a brownfields real estate transaction.
As outlined in Section A, nearly all recent brownfields initiatives seek to accomplish the
following two goals: 1) diminish or quantify the risks- technical, business and legal- involved
in cleanup and redevelopment and 2) promote collaboration among all parties involved. This
section examines risks involved in an early transfer from the perspective of a local reuse
authority using this framework.
a. Technical Risk
In the private sector, one way to reduce cleanup cost uncertainty is to accurately characterize
the nature of contamination at a site. This is an expensive, technically difficult process. In
the case of early transfers, if cleanup is conducted by a post-DOD owner, technical risk
becomes a more important consideration in determining a project's success.
The nature and magnitude of contamination at BRAC installations makes the
characterization of contaminated sites difficult, costly and excruciatingly slow. As
investigative work is performed during the closure process, the likelihood increases that
additional contaminated sites will be identified. For example, at Pease Air Force Base, Air
Force officials identified 18 contaminated sites before closure. As investigation during the
closure process progressed, the number of sites grew to 55.117
Furthermore, the extent of site contamination may not be fully known until environmental
cleanup is actually underway. At Pease Air Force Base landfill sites, Air Force officials did
not know what contaminants lay below the water table until excavation was underway. In
another example, the Army spent over $45 million, $20 million more than originally
estimated, to mitigate radioactive contamination at the Army Material Technology
116 "Brownfields for Beginners."
117 United States General Accounting Office. Military Base Closures: Reducing the High Costs of
Environmental Cleanup Requires Difficult Choices. GAO Letter Report, 09/05/96, GAO/NSIAD-96-172,
http://www.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=gao&docid=f:ns96172.txt, site visited March 15,
1998.
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Laboratory in Massachusetts. According to Army officials, the cost underestimation was
largely a result of difficulties in accurately determining the extent of contamination. 118
In one early transfer scenario proposed, DOD would conduct investigation of a site, then
sell or pay for a transfer according to the property's net cost of cleanup and post-cleanup
market value. In this scenario, the receiving party and DOD must agree on the cost of
cleanup at the time the deed is transferred. In order for the redevelopment of the property
to be economically viable for the receiving party, the predicted cleanup cost must be
accurate. If additional contamination is discovered as part of the cleanup process or if
cleanup costs run over budget, the receiving party would be required to lobby DOD for
additional funding, find alternate sources of funding, or face project failure.
The early transfer process requires that receiving parties trust DOD investigative studies as
accurate. In this way, the process makes the technical risk of a project a more critical factor
for the project's success. Outside the early transfer policy, the DOD is responsible for both
investigation and remediation. If the need for unbudgeted remediation arises during
cleanup, DOD has greater flexibility to access additional DOD funding than an outside
party would have to access DOD funding.
b. Business Risk
Brownfields redevelopment cannot successfully occur in the private sector unless adequate
sources of funding can be assembled to purchase and remediate a property, allowing the
developer to make a profit. If the post cleanup value of the property low or negative, the
difference must be made up by some other source, most often government. Business risk
and technical risk are related. The less complete the technical knowledge of a site, the
greater the risk that cleanup costs will be greater than expected, lowering the post-cleanup
value of a site.
c. Legal Risk
Brownfields redevelopment initiatives typically seek to clarify and minimize liability for
developers. The legal risk involved in early transfers remains unclear. The early transfer
policy has caused considerable concern that liability for future owners will increase and
become more clouded.
d. Collaboration Among Parties, Involvement of Community
One of the keys to success cited by all involved with the Grissom early transfer were the
weekly conference calls including all parties involved in the transfer. Other communities
may wish to follow suit by proposing an early transfer process which regularly brings all
118 Reducing the High Costs.
parties into communication with each other. If some issues appear to be particularly
contentious, the parties may wish to employ an independent mediator. An effective
mediator could help the group identify common interests and possibilities for meeting those
interests.
In the Grissom case, the public did not object to the early transfer. It is quite likely that in
other cases, community groups or individuals may raise loud objections to an early transfer.
Experience in the private sector has highlighted the importance of a public consensus
supporting brownfields redevelopment projects. LRA's engaged in the early transfer process
should consider actively involving members of surrounding communities at all stages. By
involving the community and accommodating its concerns, the LRA lessens the risk that the
community will attempt to block an early transfer or a redevelopment effort.
2. Other Options
If the risk involved in a particular early transfer seems too high to justify requesting the
transfer, the LRA might consider other options to meet the needs which the early transfer
was intended to meet.
a. LRA Operating Capital
As initial grants from local communities and DOD's Office of Economic Adjustment end,
some LRA's see the sale of land as the only viable means of obtaining operating capital. For
that reason, LRA's may feel pressure to accept an early transfer in order to obtain deeds for
property parcels and complete sales. If an LRA has evaluated a particular early transfer as
being especially high risk, it should consider other means of financing its operating expenses.
Some LRA's have floated bonds to finance operating expenses. The feasibility of a bond
issue will depend on how confident lenders are about the progress made towards
redevelopment of a facility.
b. Speed Redevelopment
LRA's may also see early transfers as a means by which to speed redevelopment of a facility.
Faced with a deciding whether to request a high risk early transfer, an LRA may decide that
redevelopment by means of long term leasing is a better option.
3. Safeguards
If an LRA decides to accept an early transfer, it can lessen its risk by requiring the deed to be
subject to certain conditions. The Director of the Colorado Statewide Defense Initiatives,
in coordination with the Colorado Department of Public Health and Environment, has
developed evaluation criteria and review procedures to be implemented with regard to
Section 334 deferral requests. Deed provisions recommended include:
* an explicit risk assessment of contamination on the site, including a description of all
known contamination,
* an explicit assignment of responsibilities of all parties involved in the transfer and cleanup,
* an explicit statement of any indemnifications that any party involved will require of
another, and
* milestones and a timeline for the cleanup process.
In cases where third parties will complete cleanup of the site, an early transfer deed should
include:
* performance guarantees by contractors, and
* certification by DOD that it will accept responsibility for cleanup if a private developer
fails to complete a job.
The performance guarantee by a third party contractor should include a guarantee of
financial capability, wherein the contractor purchases environmental insurance or places
money in escrow with the United States. If the contractor fails to complete the cleanup, the
federal government can use the money in escrow to complete the job.
C. RECOMMENDATIONS TO DOD
As clearly stated in recent policy statements, the Defense Department is interested in
eliminating excess infrastructure as part of refocusing and streamlining its activities.119
Accordingly, it seems that DOD and the military services would have a strong interest in
making the base closure and transfer process proceed quickly and smoothly, eliminating
where possible areas of potential future conflict. A barrier to the Defense Department
meeting this objective is, in many cases, a lack of trust between DOD components and
environmental regulatory agencies, and communities. This is particularly an issue in the case
of early transfers. 120 One method of addressing this issue would be to deliberately work to
build trust with both environmental agencies and communities.
By increasing transparency of the base closure and cleanup process, the military services will
enable local communities to make well-reasoned decisions that will increase the chance of
efficient, successful base reuse. By increasing transparency, the military services will protect
119 "Report of the Department of Defense on Base Realignment and Closure," p. 5.
10 pers. comm., Saul Bloom, Executive Director, Arc Ecology. March 15, 1998. Also Yarber and Myers.
their long term interests by enabling local communities to make well-reasoned choices about
long-term use.
One area of concern is clear reporting of funds spent on environmental cleanup at BRAC
installations. Congress has expressed concern about the accounting and reporting
procedures of the Defense Department with regard to BRAC environmental cleanup. In
trying to track environmental spending of the past few years, the author was unable to find
adequate information in Defense Department reports to Congressor other sources. By
making this information clearer and more easily available, DOD would increase its
transparency. In so doing, DOD would build its credibility with local communities and
environmental regulatory agencies, facilitating the base closure process.
D. RECOMMENDATIONS TO CONGRESS
One of the major causes for concern with regard to the early transfer process is the joint and
several liability tenet of CERCLA. If cleanup of a site is not completed or if new
contamination is discovered, joint and several liability allows new owners, along with any
entity in the chain of ownership, to be liable for he full cost of cleanup. Congress could take
great strides toward addressing this concern by amending CERCLA as many states have
amended their environmental laws to hold that no party could be held liable for cleanup
costs unless it was responsible for contamination. By making this change along with
strengthening sovereign immunity clauses to continue to hold federal agencies liable past the
transfer of deed, Congress could eliminate much of the legal risk involved in early transfers.
A second major cause of concern in the early transfer issue is the adequacy and predictability
of cleanup funding. Congress authorizes funding to complete environmental restoration at
closing military facilities and thus plays a major role in deciding how quickly bases will be
cleaned, if at all. Funding is allocated on an annual basis. Changes in Congressional
composition and priorities make long-term predictions about funding security impossible.
Congress may choose to simply cut or eliminate funding for base cleanup. In 1997, for
example, Congress rescinded $134 million from the BRAC accounts for emergency funding
for flood victims and US troops in Bosnia.
The cleanup process will in many cases not be complete for a number of years, at great
expense. Lacking the ability to predict Congressional funding trends, it is impossible for
DOD to ensure that it will be able to complete or maintain cleanup efforts.
To address this issue, Congress could make a lump sum allocation for cleanup activities over
a period of years. Funding intact, DOD would be able to better plan and budget its cleanup
activities. Congress could also identify a predictable, dedicated source of funding for the
cleanup process. While easier said than done, this would provide a constant source of
income for the remainder of the cleanup process.
E. GRISSOM AEROPLEX REVISITED
The realigned portion of Grissom Air Force Base has been renamed Grissom Aeroplex.
Grissom Redevelopment Authority is considering requesting a second early transfer, this
time with the Redevelopment Authority as the recipient. The request would be for all of the
land in Grissom's economic development conveyance, amounting to a transfer of 745 acres.
The Authority is considering the request because it may soon require a new source of
operational funds, and the sale of property may be its only resource.
Grissom Redevelopment Authority has been funded primarily by the Office of Economic
Adjustment (OEA), an agency within DOD. OEA first provided funding for Grissom's
redevelopment in 1992, for the local community to create a Base Redevelopment Plan.
Grissom Redevelopment Authority first received funding in 1995, its "base year." OEA
funding in 1996 was 75 percent of that in 1995. In 1997, OEA funding was 50 percent of
that in 1995, and in 1998, 25 percent.
Fiscal year 1998 is the last year the Redevelopment Authority will receive OEA grant money.
OEA policy is that the Authority should be self-supporting by its fifth year, fiscal year 1999.
According to Jim Tidd, Deputy Director of Grissom Redevelopment Authority, the
Authority could be self-supporting if it was able to transfer property, but, at present, that is
impossible.
The Redevelopment Authority currently has $1.2 million tied up in property sales. It has
bills of sale prepared and leases with options to purchase. The Redevelopment Authority is
unable to get titles and deeds for the property to complete the sales because environmental
restoration is not yet complete. Some of the parcels may take eight to ten months to
complete; others may take two to five years. Some the Air Force is still investigating.
Tidd believes that the OEA restriction on funding beyond four years is unfair under the
circumstances. He has discussed the possibility of additional funding with the OEA and it
has agreed to re-evaluate the situation mid-way through the year. Tidd said he is not
hopeful, though. He does not think that the OEA will renew funding or that cleanup will
be complete. This means that the Authority will "probably have to take an early transfer."
With regard to liability issues, Tidd said that, as he understood the law, the Redevelopment
Authority's exposure would be minimal. If the Authority accepted an early transfer directly,
it would become a potentially responsible party, but the responsibility to remediate would
remain with the federal government. If a client added to contamination, though, there may
be additional liability for the Redevelopment Authority to be concerned about. The
Authority has only begun to think about the possibility of an early transfer, and so it has not
considered all possibilities. It will need to weigh everything and decide whether to wait for
remediation to be complete or take an early transfer.
Referring to Grissom's first early transfer, Tidd said the process worked well in that case, but
that every community needs to weigh options and ramifications for itself.121
F. CONCLUSION
The only early transfer which has been completed thus far appears to be a successful one,
which has worked to the advantage of the community, state, and military. It seems likely,
however, that the conditions surrounding the first Grissom transfer will not be the typical
conditions faced by most LRA's when considering an early transfer. Grissom's current
situation seems much more typical. In the current situation, the LRA would be the
immediate receiver of the transfer, and an early transfer would be conducted primarily to
raise funds for the LRA and speed redevelopment.
In cases where LRA's face low risk situations, where the extent and nature of contamination
is known and where contamination can be cleaned up and the property sold at a profit, early
transfers may well prove attractive options. This is not generally the case.
In most cases, then, early transfers will prove to be high-risk options for LRA's. In spite of
the risk involved, LRA's may still feel compelled to take early transfers. The cleanup process
is painstakingly slow and the system of leasing land often does not facilitate quick
redevelopment. LRA's may lower their risk in early transfers in part by including conditions
in early transfer deeds to protect their interests. LRA's cannot resolve the issues of early
transfers alone, however. DOD must make its work in the base reuse and transfer process
more transparent, and Congress must take steps toward making cleanup funding adequate
and predictable.
The early transfer policy creates an option for property transfer which may facilitate short
term redevelopment to the detriment of long term human and environmental health.
12 Tidd.
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